PUNJAB STATE ELECTRICITY REGULATORY COMMISSION

        SCO NO. 220-221, SECTOR 34-A, CHANDIGARH  
                                        Petition No.54 of  2011                                                   
                                             Date of Order: 15.11.2011
In the matter of: 
Petition under Section 94 (1) (f) of the Electricity Act 2003 for review of the Order dated 16.8.2011 passed by the Commission in Petition No.27 of 2011 and Review of Order dated 26.11.2010 passed by the Commission in Petition No.11 of 2009 titled M/s Universal Bio-mass Energy Pvt. Ltd. Versus State of Punjab and others.






AND

In the matter of:       Universal   Bio-mass  Energy  Pvt.  Ltd.,  having   its   registered   office at Faridkot Road, Guruharsahai, District Ferozepur and its Power  Plant at  Village  Channu,  District    Muktsar 


          VERSUS

1. Secretary to Govt. of Punjab, Deptt. of Science, Technology, Environment and Non-conventional Energy, Chandigarh.

2. Punjab State Power Corporation Limited

3. Punjab Energy  Development Agency, Plot No.1 & 2, Sector 33-D, Chandigarh.
  Present:      
           Smt.Romila Dubey, Chairperson


            

Shri Virinder Singh, Member     





Shri Gurinderjit Singh, Member

  ORDER
           Universal   Bio-mass  Energy  Pvt.  Ltd. has filed this review petition under Section 94 (1) (f) of the Electricity Act 2003 for review of the Order of Commission dated 16.8.2011, passed in Petition No.27 of 2011. Earlier the petitioner had filed  Petition No.27 of 2011 for review of the Order dated 26.11.2010 passed  in Petition No.11 of 2009 which had been filed on 2.6.2009 by the petitioner for revision of tariff rates fixed by the Commission vide its Order dated 13.12.2007, whereby  tariff for biomass projects was determined @ Rs.3.49 per unit of electricity with a 5% annual escalation for 5 years upto 2011-12. Petition No.11 of 2009 was disposed of vide Order dated 26.11.2010. The petitioner sought review of this Order through Petition No.27 of 2011 which was dismissed being devoid of merit by Order dated 16.8.2011. The petitioner now seeks the review of Order dated 16.8.2011 passed in review  petition No.27 of 2011.

The grievance of the petitioner is that whereas vide Order dated 26.11.2010, the tariff rates were revised upward accepting the prayer of the petitioner but the same were made applicable prospectively for 13 years from the date of passing the order and not from the date of commissioning of the project on 30.10.2009 and that since the tariff has been fixed in respect of applicant for the year 2010-11, the petitioner can not be denied this revised tariff w.e.f. 1.4.2011. This according to the petitioner is an error apparent on the face of record and hence his case falls within the parameters of review. The petitioner has further submitted that while passing Order dated 16.8.2011, the Commission was misled by PSPCL through  written submissions dated 1.7.2011, copy of which was never supplied to the petitioner, hence he was denied opportunity to rebut the same. This is against the canon of natural justice.

           Respondent No.2 (PSPCL) has filed reply vide CE/ARR & TR memo No.5880/81/Sr.Xen/TR-5/466 dated 10.10.2011, enclosing a copy of receipt No.NSPC Patiala No.EP 1154658871-N dated 1.7.2011 vide which the copy of written submission was sent by speed post to the petitioners. PSPCL has further prayed that there is no error of law in the Order dated 16.8.2011, hence no review be made and that the petition for review of the Order dated 26.11.2010 has already been dismissed vide order dated 16.8.2011 in petition No.27 of 2011. Further there is no provision of second review, hence present petition be dismissed. State and PEDA respondents No. 1 and 3 respectively have also submitted in their written and  oral statements that provision of second review  is barred by Civil Procedure Code  1908, hence the petition be dismissed.
      The petition has been filed under Section 94 (1) (f) of the Electricity Act, 2003 which provides as under:-

“94.  Powers of Appropriate Commission – (1) The Appropriate Commission shall, for the purposes of any inquiry or proceedings under this Act, have the same powers as are vested in a civil court under the Code of Civil Procedure, 1908  (5 of 1908) in respect of the following matters, namely:- 

(a) ----------------------------------------------------------------

(b) ----------------------------------------------------------------

(c) ----------------------------------------------------------------

(d) ----------------------------------------------------------------

(e) ----------------------------------------------------------------

(f) reviewing its decisions, directions and orders;

(g) ----------------------------------------------------------------“



          Evidently relevant provisions of Code of Civil Procedure are applicable for the purposes of any proceedings before the Commission under this section. The relevant provision for review of orders etc. is laid down under Order 47 of Code of Civil Procedure (CPC). Rule 9 of Order 47 CPC  provides as under:-


           “9.   Bar of certain applications -

          No application to review an order made on an application for a  review or a decree or order passed or made on a review shall be entertained.”


From the bare perusal of this Rule, it is evident that present petition is not maintainable because it has been filed against the Order dated 16.8.2011 which was passed in Petition No.27 of 2011 filed to review the Order dated 26.11.2010 in Petition No.11 of 2009.  Therefore, this petition is not in accordance with law and is liable to be dismissed on this ground alone.


The Commission, however, observes that the review petition No.27 of 2011 was dismissed being devoid of merit after considering all facts and circumstances of the case. The revision of tariff for the project of the petitioner was rightly ordered prospectively. The repeated plea of the petitioner that the disposal of petition No.11 of 2009 was inordinately delayed in the Commission and the petitioner is being punished for no sin by denying him revised tariff for the  period for which the petition remained in pendency is backed by no legal provision. Mere pendency of the case does not create any rights, claims; or entitlements where none exists. Moreover the disposal of the petition has been made with reasonable dispatch and time taken for disposal of the same was genuine and reasonable, given the circumstances of the case.

The petition is dismissed as it is not maintainable and is devoid of any merit.

          Sd/-




Sd/-



Sd/-


(Gurinderjit Singh)
                     (Virinder Singh)
             (Romila Dubey) 

 Member

                     Member  

             Chairperson
  

  
   

Chandigarh

Dated: 15.11.2011
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